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MICHAEL S. SCHOOLER
DIRECT DIAL 202·776·2817

m sc hoo Irr@dLdaw com

WASHINGTON, D.C.

[200 NEW HAMPSHIRE AVENUE, N.W.• SUITE 800· WASHINGTON, D.C. 20036·6802

TELEPHONE 202· 776·2000 • FACSIMILF 202· 776·2222

February 18, 1997

ONE RAVINIA DRIVE· SUITE 1600

ATLANTA, GEORGIA 30346·2108

TELEPHONE 770·901·8800

FACSIMILE 770·901·8874

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 29554

Dear Mr. Caton:

Re: EX PARTE PRESENTATION

MM Docket No . 92-260 ~.~.~~~~~~~.~~~~~.'7/

Enclosed are four copies of letters sent on behalf of Comcast Cable Communications,
Inc. by Mr. Philip 1. Kantor of the firm of Bienstock and Clark to Mr. Lawrence A. Walke,
Ms. Suzanne Toller, and Ms. Anita L. Wallgren in connection with the above-referenced
proceedings.

If there are any questions concerning this matter, please let me know.

v~ truly yours,

/~~~
Michael S. Schooler

MSS/rb
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BIENSTOCK &CLARK
A Partnership Including Professional Associations

FIRST UNION FINANCIAL CENTER
SUITE 3160

200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367

(305) 373-1100
TELECOPIER (305) 358-1226

Philip J. Kantor

January 31, 1997

Lawrence A Walke, Esq.
Senior Attorney
Federal Communications Commission
Cable Services Bureau
2033 M Street, N_W.
Suite 400
Washington, D.C. 20554

Re: In-Home Wiring

Dear Mr. Walke:

FEB 18 1997J
FEDERAL ,,,,d..:.nC{;~:, ').;;iAtISSION

~. :.;;2 OF sgRETAR'~

3340 Ocean Park Boulevard, Suite 3075
Santa Monica, California 90405

(310) 314-8660
Telecopier (310) 314-8662

I would like to take this opportunity to thank you and John Logan for meeting
with Michael Schooler and I last week concerning the in-home wiring issues that is
presently before the Commission_

Pursuant to your request, I am enclosing copies of two contracts between
cable operators and building owners in order to show you the language that discusses
ownership of the wires. The first one is between Cox Cable and the owners from the
lawsuit against Heartland Wireless that cox won last summer. As you recall, that is the
one which I explained that Heartland Wireless attempted to argue that since the
agreement only uses the word "equipment", it did not include wires or cables (See Section
3 of the Agreement). The jury, however, did not agree, and found that the cables were not
fixtures and remained the personal property of Cox. Tab 11 of the booklet I provide you
is the Temporary Injunction that the Court granted finding that Cox owns the cables.

The second agreement is between Communications & Cable of Chicago, Inc.
and an apartment owner. The language concerning ownership of the cables is found in
the third paragraph after the Therefore clause. Further, this agreement is an example of
one in which the cable operator was granted a non-exclusive easement to serve the
property for "so long as the right-of-way shall be utilized for the purpose for which this
easement is granted." See second to last full paragraph. Thus, while the cable operator
has the ability under the easement to serve this property for a long period of time, it is not
on an exclusive basis.

I am"also enclosing two additional documents. One is a memoranJum from
OpTel to the residents of Allington Towers in Hollywood, Florida, informing them that



Lawrence A. Walke, Esq.
January 31, 1997
Page 2

OpTel will be "installing new inside wiring within each individual unit" .. The second
document is a Temporary Restraining Order from Circuit Court of Cook County, Illinois in
favor of Communications & Cable of Chicago, Inc., in which the Court found that it is the
owner of the internal equipment and coaxial cable within certain apartment buildings in
Chicago and restrained Preferred Entertainment from using that equipment and cable in
any manner.

Again, I would like to thank you and Mr. Logan for taking the time to meet
with Michael Schooler and I concerning this important issue. I hope we were able to
answer some of your questions. If I can be of any further assistance, please do not
hesitate to call me.

PJKlpc
Enclosures

cc: John E. Logan, Esq. (W/encls.)
Michael Schooler, Esq. (W/encls.)

BIENSTOCK &CLARK
ATTORNEYS AT LAW



BIENSTOCK &CLARK
A Partnership Including Professional Associations

FIRST UNION FINANCIAL CENTER
SUITE 3160

200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367

(305) 373-1100
TELECOPIER (305) 358-1226

Philip J Kantor

January 31, 1997

Suzanne Toller, Esq.
Legal Advisor
Office of Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: In-Home Wiring

Dear Ms. Toller:

FEB 1,8· 19911

3340 Ocean Park Boulevard, Suite 3075
Santa Monica, California 90405

(310) 314·8660
Telecopier (310) 314·8662

I would like to take this opportunity to thank you for meeting with Michael
Schooler and I last week concerning the in-home wiring issue that is presently before the
Commission.

Pursuant to our discussion, I am enclosing a copy of the Fourth Circuit Court
of Appeals decision in Multi-Channel TV Cable Co. v Charlottesville Quality Cable Corp.,
65 F.3d 1113 (4th Cir. 1995). The discussion by the Court of the damages suffered by
Adelphia as a result of Defendants' tortious interference begins at page 1124.
Additionally, the Court discusses ownership of the wires at page 1122, and the Virginia
Code concerning demand of payment to landlord by cable providers at the bottom of 1122
through 1124.

I am enclosing two additional documents. One is a memorandum from OpTel
to the residents of Allington Towers in Hollywood, Florida, informing them that OpTel will
be "installing new inside wiring within each individual unit". The second document is a
Temporary Restraining Order from Circuit Court of Cook County, Illinois in favor of
Communications & Cable of Chicago, Inc., in which the Court found that it is the owner of
the internal equipment and coaxial cable within certain apartment buildings in Chicago and
restrained Preferred Entertainment from using that equipment and cable in any manner



Suzanne Toller, Esq.
January 31, 1997
Page 2

Again, J would like to thank you for taking the time to meet with Michael
Schooler and I concerning this important issue. J hope we were able to answer some of
your questions. If I can be of any further assistance, please do not hesitate to call me.

r. Iy,

Philip J.•aF~ 't1

PJKlpc
Enclosures

cc' Michael Schooler, Esq. (W/encls.)

BIENSTOCK &CLARK
ATIORNEYS AT LAW



BIENSTOCK & CLARK
A Partnership Including Professional Associations

FIRST UNION FINANCIAL CENTER
SUITE 3160

200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367

(305) 373-1100
TELECOPIER (305) 358-1226

Philip J. Kantor

January 31, 1997

Anita L. Wallgren, Esq.
Legal Advisor
Office of Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, D.C. 20554

Re: In-Home Wiring

Dear Ms. Wallgren:

3340 Ocean Park Boulevard, Suite 3075
Santa Monica, California 90405

(310) 314-8660
Telecopier (310) 314-8662

I would like to take this opportunity to thank you for meeting with Michael
Schooler and 1last week concerning the in-home wiring issue that is presently before the
Commission.

Pursuant to your request, I am enclosing a copy of the Fourth Circuit Court
of Appeals decision in Multi-Channel TV Cable Co. v Charlottesville Quality Cable Corp.,
65 F. 3d 1113 (4th Cir, 1995). The discussion by the Court of the damages suffered by
Adelphia as a result of Defendants' tortious interference begins at page 1124.
Additionally, the Court discusses ownership of the wires at page 1122, and the Virginia
Code concerning demand of payment to landlord by cable providers at the bottom of 1122
through 1124.

I am enclosing two additional documents. One is a memorandum from OpTel
to the residents of Allington Towers in Hollywood, Florida, informing them that OpTel will
be "installing new inside wiring within each individual unit". The second document is a
Temporary Restraining Order from Circuit Court of Cook County, Illinois in favor of
Communications & Cable of Chicago, Inc., in which the Court found that it is the owner of
the internal equipment and coaxial cable within certain apartment buildings in Chicago and
restrained Preferred Entertainment from using that equipment and cable in any manner



Anita L. Wallgren, Esq.
January 31, 1997
Page 2

Again, I would like to thank you for taking the time to meet with Michael
Schooler and I concerning this important issue. I hope we were able to answer some of
your questions. If I can be of any further assistance, please do not hesitate to call me.

PJKlpc
Enclosures

cc: Michael Schooler, Esq. (W/encls.)

BIENSTOCK &CLARK
A TTORNEYS A r LAW
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MULTIPLE DWELLING UNIT
CABLE ACCESS AGREEMENT

AGREEMENT, made this 28 day of Noyemb~' , 19-..S.!..,

by and between COX CABLE _..!=L~ub~b~o~c"-.!k,,- ( "Company") and

r-Ir. Barnes 0 f -Nest Te...'{a.5 Propertv ManagemeDt

("Owner") .

W!T~~!:SS2TH=

WHEREAS, Company has bee~ grar.ted a cable television fran-

ch i se by City of Lubbock fer a period of 15 years (the

"Franchise"), and is obligated by the Franchise to make cable televi­

sion service availab~e to areas of the municipality on a non-discri­

Qinatory basis; and

WHEREAS, Company is meeting this obligation by providing

areas of the City with access ~o cable communication service, including

channels of community and pQblic service programming; and

WHEREAS, Owner wisnes to ensure i~s tenants; access to the

Company's cable service, as it recognizes the potential increase in

building occupancy and the accompanying increase in rental revenue

resulting from the availability of this cable service;

NOW THEREFORE, in consideration of the mutual promises and

ccve~ants contained herein, the parties, intending legally to be bound,

agree as follows;

1. Premises. Owner holds title to that certain real property

consisting of 70 a?artr.e~t, condominium, mobile home or simi-

lar m'Jl tiple dwelling u:1i ts :oc~ted i:! Lubbock, Texas

at: the address commonly kl'lcwn as 1810 3rd rCasa Orlando)

2. Purpose and Term 0: Aqreement. Co~pany asrees to make cable

television servic2 availaole to ~he residential d~elling units

owned by Owner for ~he ~e~m 0: tr.15 Agr6e~en~. This Agr;ement

shall be ef£ecti~e upo~ its executicn by the parties and shal: re­

main in effect during tne :erm of the ~rancnise and any and all

rene~als or exte~tions ~~~~ecr_

3. Ownershio_ All of tte equipnent i~s~alled by Company lS a~a

shall ~t ,~ll times remain ~he ~roperty o~ company, and shall be

PLAINTIFF'S
. EXHIBIT

/~
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used exclusively for Company operations. All conver~ers supplied

by Company for the use of viewers shall remain the property of

Company. -

4. Access. Owner grants to Company the right for the te~ of

this Agreement to enter upon and over the premises during rea­

sonable hours to install, inspect, improve, maintain, se~vice, re­

pair remove and/or replace the equipment, and to do all other

things necessary to ensure its continued operation. Owner Iur!her

grants to Company the right LO €nter upon the premises d~ring rea­

sonable hours for the purpose of soliciting subscriotions from oc-. .
cupants for cable television service on an individual basis, and

from time to time to connect, transfer, and disccnnect such service

Upon termination of service to any residential dwelling unit, or

~pon termination of this Agreement for any reason whatsoever, Com-

pany shall have the right to enter the premises and remove its

equipment.

5. Installation ana Maintenance. Company will exercise due

care In th~ installation and maintenance of the system and will

perfor~ all work in a workmanlike manner and in accordance with

good engineering practices. Any damage caused by Company duri~g

installation, repair, or removal will be repaired to the reaso~able

satisfaction of O~ner.

6. Promo~ional Material. Company Shall have the right to re-

quest, and Owner shall submit, all of Owner's proposed advertisir.3

and promotional materials for Cwner's residential dwelling space

or units refering to Company's services prior to a~y actual use of

said materials by Owner. OwnEr shall indemnify Company from any

loss, damage, or expense, including attorney fees reSUlting from

the unauthorized use of said material.

7 . Interference. Owner shall not use any equipment that causes

frequency interference or is otherwise incompatibl~ wit~ Company's

equipment or its obligacio~ ~o provide service p~r~uant to t~e

franchise I including a~y ar.d 211 ren~wals t~ereof). In addition,

Ow~er shall not move, disturc, 31ter, cr change ar.y of t~e equip­

ment installed by Company O~ the premises. Owner shal: ~ot ccnnect
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or attach, directly or ir.directly, any additional television set~
. ~~~~9

or other devices to Company's equlpme~~. Ow~er shall not authorize

or permit any person to commit or engage in any of the foregoing

acts.

8. Insurance. Company agrees to maintain in force adequate

public liability and property damage insurqnce to protect Owner

against loss or damage resulti~g from said installation or main­

tenanCe upon the prernlses.

9. No Aqency. It is expressly ~nQers~ood that Ccmpany is an

independent business organization in no way ass8ciated ~ith Owner

and has no authority to act for or on behalf of Owroer or to bind

Owner to any concract or in any other manner to represent that it

has any of the foregoing authori~y without ~he express approval in

writing of Owner.

It is further understocd that Owner is an independent busi­

ness organization in no way associa~ed with Company and has no

a~thority to act for or on b€~alf of Company to bind Company to any

contract or in any other manner to represe~t that it has any of the

foregoing authority without the express approval in writing of

Company.

10. Utility Poles. Owner understands and agrees that, In pro-

viding cable television service, Company shall, w~tt the exception

of u~derground utilities, make use of utility pcles owned in whole

or in part by telephone and electric power co~panies, or both, as

well as easements over and under both public and private proper~YJ

and that the continued use of 'said poles and ecse~ents is in no way

guaranteed. In the event that continued use of said poles and

easements is denied to Ccmpany for any reason, Ccrr.pany will make

every reasonable effort to provide service over alternate routES.

Owner agrees tha: it will make no clai~s and will not undertake

any action against said lccal ~~ility companies and/o~ Company

and/or public or private prope:ty owners, if cable telev1sio~ ser­

vice p~ovided hereunder is interrupted or di5con~in~ed as a result

of trie use of said poles and!c~ ease~en~s being de~ied to Compa~y

for a:lY reason.
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11. Act of God. Company shali not be responsible for damages

by reason of a failure to transmit audio, video, or aata signals

or deliver its signals at poi~ts of interconnect, no= for failu~e

otherwise to meet its obligations under this Agreement, where such

failure is the result of any labor dispute, war, riot, insurrec­

tion, vandalism, civil co~~otion, fire, flQod, accident, storm, or

any Act of God or any other cc~se beyond the reasonable control of

Company.

12. Owner's Warranties. Ow~er warrants that ~~ere are no leases

or contracts. nor will Owner enter into any leases or contracts,

with tenants! lessees or other occupants of its premises which

would prevent Company from providing cable service and charging

and receiving its normal ~esidential subscriber rates to such

tenants, lessees and/or occupants.

13. Indemnification. Company agrees to indemnify and hold

Owner harmless and defend O~r.~r from a~d agaiDst any and all claims,

liabilities, loss, cost, damage, or expenses, including reasonable

attorney fees, arisir.g out of or in connecticn with any claim re­

sulting from the conduct cf Company's business.

Owner agrees to indemnify and hold Company ~arrnless and de-'

fend Company from and against any and all claims, suits, proceeding~

at law or in equity and a~y and all other claims. liabilities, loss,

cost, damage, or expenses, including ~ea50nable attcrney fees,

arising out of oy in connecticn with any claim resulting from t~e

renting, leasing or purchase of Owner's residential dwelling units

or the conduct of Owner's business.

14. Successors and Assigns. This Ag~eement shall be binding upon

and shall in~re to the benefit of COffipany and Owre~ and their re­

spective successors and assigns.

~ 5. Amendments. This instrume!1t may not be c.me::ded orally but

only by an instrument in ~ritir.s sigr.sd by ~he parties. This

Agreement contains the entire agreement or the parties and su?e~­

cedes any and all other agreeme~ts or ~nderstandings, oral or

written, made by the parties. It is the u~derstanding of bo~h

parties tha~ Co~paDY does not ~ake to Owner, or any other perso~,
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any particular or general warranties, direct or indirect, exp~es5

or implied , other than as s~ecifically set forth in this Agree­

ment or any amendments to this Agreement.

16. Disputes. If any action at law or in equ~~y is necessary to

enforce or interpret the terms of this Agreement, the prevailing

party shall be entitled to reasonable attorney fees, Costs and

necessary disbursements In addition to any other relief to which

said party may be entitled.

17. Governmental Kules. This Agreeme~t shall be governed by the

laws of the StaLe of Texas , including the Uniform Resi­

dential Landlord and Tenant Act as applicable (if there enacted),

except where the laws of the United States have precedence.

This Agreement and the obligati~ns of the par~ies shall be

subject to all applicable laws, rules, regulations, franchise or­

dinances, court rulings, administrative o~ders, and presidential

decrees, including, without limitatio~, the Co~~unications Act of

1934 and the Rules and Regulations of the Federal Communications

Commission, as ~hey may be a~ended from time to time. Any action

taken or any failure to perform any action by Company in order to

comply with an applicable law, rule, regulation, applicable fran~

chise ordinance, court ruling, administrative order or presidential

decree shall not constitute a breach of this Agreement and the re­

sponsibilities of the par~ie5 shall be readjusteQ accordingly.

la. Easements. Owner grants to Company an easement for access

to the premises at all times for the purpose of ~aintaining, re­

pairing, replacing, improv~ng, removing, installing, connecting,

disconnecting or transferr~n9 its equipment and for the purpose of

soliciting subscriptions from the cccuFants of the ~remises. This

easemer.t shall be binding on any and all successors in interest O~

assigns.

19. Cooperation. Owner and Company agree to coo?erate fully ar.d

promptly in carrying out the ~e~ms of this Ag~eeQent. Cwner agree~

to execute any and all documents as may =easonably be requested by

Compa~y to evidence and effect~ate the right~.3~anted to Company

hereunde:- 1J:-ldel." applicable law. T~~~ ~c"r ~~\e.!)

~tO

e.~ Si
P~~~dS
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20. Acceptance. Owner agrees that t~e mutual benefits, promises

and ccvenants contained in this Agreement constitute full and ade­
quate consideration to Owner for the rights granted to Company

hereunder. Owner agrees to waive, and hereby waives, its right to

all claims which it may have under any ordinance, statute, or co~­

stitution, or otherwise as a result of th~s Agreement, for any

additional compensation from Company.

DATED: Novembe:r 28, 19B4

Accept.ed by ,

M.l1ti-Unit Supervisor
Title

DATED: OWNEf\



SilVia AOIlDMINT
This agreement, ~tered into this , It" doy of r1Jt,.e.t4 ,19 ~~ =4 by ol'ld between

CQIZ1dt II "<, e 4 r I Ii 41 \ j4- "'" (J ada, t: e),t' Col J(,( s: L>. I,tuC ~ with ih prtnc:lpal ploc:. of ~II~ at
5711 S.-Westem Avenue, Chicago, Illinois 60636 (hereinafter referred to as CeTYl ond H-A· ~(£ Il,
A~J"'Jli rt S l-xat8dot 37(;,1 P, ~~,.vt ~. 11

(herein after referred to os Owner).

In consideration of I~ mutuol c:ovflf'Onh, beneiits and promises set out herein, the parties mutuQlly agree os follows,

cere is the holdt!lr of a municipal franchise for the construction ond operation of 0 coble telel/ision system in tha aty of
Chicago.

Owner is the Owner of reol estote located wilhin the City of ChiCago constructed tnere in tM form of a housing
development known a,
address 1/ "IO~M-:--,-t.A~:-:.s:'-A-:-'-,--!~--~----------~----
wherein some or all of rile tenontslhomeowners in the within property are or may be desirous of obtaining coble televisIon
servi"lrom cerv.

In order to provide svch servic:e, CCTV tnVSt make its focilitie£ and equipment available to sucn tenonWhomeowners so
thot they mighl obtain ludl MNice.

THEREFORE, Owner, its heirs, lvccessors and o,.igns, ogree to P<trmit eCTV, its heirs successors ond Quigns to con­
stru<:t, instoll, moinloin its focilifitt, in and on 1t.e property of the Owner in such IocatlonlQ$ required by eCTV Induellng 011
oeriol arid undergroond easemenfS, pedestal locotio",. guy locations and power supply locQIIoM.

COY agrees tho1 the construction, iMtollotion and MOint.nonc. of its fOcitrflM wUl <:onfoml to all reasonobl. cond1tfonl
necestOry to proted the conv."ience, safety ond well being 0/ the t.nont or the o....n.r of ,.,. p-opel'ty. The,.. shaH be no
cosllo lt1e Owner.

CCTV agreet tel indemnlfy Own.- for anv datnogt' or liability arIsing from or ,.Ioted to the ConltruCtton, Installation,
operotion or remoyol of sudl faclfltles by CCTV.

The Ownership of ah wire. coble, equiptlWlt and facilities shall b. in (lnd remain In cerv. No port t)f svc:h fO(fHt!et
sholl becQfl'\e or be considered Ii ibture of the reoJ estate lipan which, or in 'Nhi(:h, it is located.

Owner sholl permit CClV and Its oufho~ed agents fr•• or.d unobstructed access to, and~ horn ,... propettv for
the purpose of Inspection. insta!latiotl, mori.:.ring and servicing.

It is Lf'd.....tood and agreed thot CCTV may abandon il1 focilities in place and shall /'lOt btt ....pon.i~ for the removal
thereof if svcn obondoned foel1i11es will not interfere with rn. vse and occupancy of the preml*. Foc;i~tittwill not be c0n­

sidered to be obandoned unless WIit*l~ to that effect Is given by CC'TV to Owner.

Owner agrees '0 nofffy ccrv in the event of domoge to said fodllttes.

Owner represents and WOtn:lnfl that It Is the Owner of the above-described reol proper1y and hot the rig~' to gront t+-is
easement. This easement sholl inure to the benefit of and be bin&ng Upon the respective hel", pel'lOftCl representatlves,
successors ond otslgru of the parties and shol remain in full force and .Hecr SO long as "'e right-of-way shall be utilized
for the purposes for which this easemenl is gronMd.

The execution 01 this contract is dependent upon me Owner's approval of cav's constrvctlon design.

IN WITNESS WHEREOf, the po~ hove hefeuntoset tf,eir ~nds and seatst'rd.1
t

l'ldcyof &tftU!:/. 19 ~

---- ~(CC1V1 OWNER,

(}E2f4i~

-...,..

Protect CootdinotCH'

Des9'Approvol J1uw<'2 Lj-h
Owner Conttoetor

OZ'd IH'dO !~IJ~3WWO~ IJL d8I:ro 95-S0- A ON
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1250 East Hallandale Beach Blvd.
Suite 700

Hallandale, Florida 33009

Dear Allington Towers Resident,

OpTel is ready to begin construction of the new cable TV system in your building. This process
will take approximately eight weeks and will be completed in several phases. Phase one will
consist of installing new inside wiring within each individual unit. This necessary because the
existing inside wiring does not meet OpTel's state of the art technical specifications. This
process will of course require that our crews gain access to your unit. You will be advised as to
when we will be working on your floor so that you can arrange for some one to let us in if you
are not at home.

Tiffany Communications is our authorized contractor for this phase of the project. They employ
experienced professional installation technicians who will install the new cable within your unit
by concealing as much of the new wire as possible. They will coordinate the scheduling of this
work with the building management so they can provide advance notice of when we will need
access to your unit.

Additional phases of this project will include installing the main cables and signal receiving dish.
Scheduling of this work is subject to pennit approvals and equipment delivery.

If you have any concerns or questions in this matter, I can be reached at 954-454-7242 extension
231.

~~rV'- tf__Y..~
Philip C. ynch
Regional Construction Manager
OpTeI
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D•ANCONA PFUUJI

IN THE CIIl.CTJII'C01JllT or COOK COUN'lY, ILLINOIS
C01JNTY DEPAIl'IMDIT, CH.A1'lCDY DIV.ISION

COMMONICAnONS & CABLB OF
ancAGO. INC.. an D&.aiI oorpootloa.
andLaSAUB~ONS)INC.,

all IIBaoJI corporation,
bod! dIbIa CBlCAGO CABLHTV~

PlaiDtifJi,
v.

H.A.LANGBR&ASSOCJA1l!8.aDd
PJmPB,lUl1!D BN'mRTAl:NME:NT, fi'k/1.
l'BOPLB'S CBOTCF..

Defeadmb.

)
}
)
)
)
)
)
)
)
)
)
)
)
)

No.97CH326

'JhiI clIIlae earning to be hsIrd, on January 21.. 1997, cn the Veritted Motion for

T~Rcm.icina Order (''Ve:rlfted Motion") orCOMMUNICATIONS & CABLE OF

CHICAGO) INC. and LaSAU.E. TELECOMMUNICATI~INC., both dIbI. CHICAGO

CABLE TV (iuintly "Cbicago CablcJ. said modon being bued em the Verified Cotq>laint for

Declaratory, Injunctive and Other RaidrVerified Cotoplaint), md"the Court having amBidered

the argumcnn of1aw and faa set forth in the verified CompWnt. the Verified MGtlon. the

Answ~ ()f Defendant HA. Langer &:~ates ("'Laoger1 and the Memorandum hi Opposition.

10 Pkinlifrs' Request fur a. Tlm1p<lllUY~ Ordm' filBd by Defftldant Prderred

Etttsiaio"laent. fIkIa Peopk~s Choice ccPccferred"), as Well u tOOM made by counstll H1 the

besrin& md the court being fully adviled in the prenUies.
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TIlE COOKTPlN.DS:

1. CbiCIBO~ pClUltllHl dlJIdy~ rishh that need~ ill

~with dcftmdaotdl uh1i2!ll!ion ofChicaso Cablet
, oqWpsncnc II1d couial cabIo wire

inDhd by <..1lJcago cablo1$put oftho intemal dilU'ibutfo1t syII;cm at the Apa.ttmetd:s refen:DcecI

iaPBrasnPb3 oftho Veriae4Com~~f"tho~

2. 0JiaRs0 Cable Iw IhaWD II ItkcBbood or.ucceu on the merlt& otproviDa hi daiDa

to owmtnbfp ofthB oqulpmerltEd QOIXisl cabaowin:: imtall4ld by~o CabSe M part ofthe

internal diltriJution 1ystc:n1_ till! ApiiltIlteDl.s ard 1bat defiMdalttj hrie inappcopriatdy Dtiliz.ed

ami taJ;.m. as tIltir' ownthlt wl*m dd1mdalU had DO ri;ft to utilized and~ namely_ Chicago

CabIc's equipIrHm IIId coaxial~ wire mstlll.ed by Cbi.cIgo Cable u put of the intemal

disUlmtiom sy'Irt;em It the Apat1rnImh, and thIt dafeodIIIU r.eed to return.po~ and

~ ofthat property back to~ Cable.

i. OIicagc Cable has ihawn tbt it "WIll be irreps:rably injured. and that tOOre Is 1\()

-.dequa.te ret:nedy at Jaw available to it to IedreSl ibJ claim!.. DefernWrts· actions Are ofa

ccmtinuiug~ ud without lnjunctive !'die£: Chicago Cable will oortinue to~ injury by

reuon ofth(]!Ie actioos. Any poPible remedy at law which misht be available toC~o cable

will not be as dear, COlq)kta and IS practical aad afficieot to the ends ofjustiee IS will the

bUunetive relief IOUght

4. The stQtu.j quo ant4 should be restDred. 'I"he eourt nodi tbat th~ 8tm'1lS qIIQ ante is

that state ofafflWts prior to any unauthorized udIlz:utoa and taking b1 Defendants or Chis:ago

ClJbla'a oquipmcnt and couial cabh:: wire inst1l11ed by Chiwgo Cable as part ofthe internal

distribution iYStcm I.t the AIluttnetU,. and the~ discort1\eetion of Chicaso Cabie'i
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RIDCived CIiotso Cablo'. aabJa tanbf.

J. Ponuam to StJetioo 11-100 ofthe Code ofCMl Procedure, the court fuW thst

• bondU JIOt required.

ll"lSBDDYOIIDI:RED:

t. DefM1antt. tkJr partners. mbsidiaria, .mttaus, oflkers_ agents. ~tati\tes,

~~ ItlmUy'I me! an person in active eo:ocert mel participation with 'them are

mttait1ed and cnjoioed and eomnumdcd to do or. as the case may~ desist &om doing or

attempting to do, Or CilUe to be~ direcCJy or ind"1teOdy. by my means. methods rr devices

whmocYa'. or by any penon or penom whomsoever. either or any or all ofth.e loUowing aet&:

(a) Wu:bin forty-eighI: (48) hours ofthb e«JY or this Order~~ Preferred sha1J

diseonti'tNe ita use. in~ roamer or throoab aD)' meam, of my ponion of the

equipmem and oollXiw cable wb'es 1nscaUcd by ChlGago Cab~ aa part oftbo

intmml diatributionI~ at the Apartmtrns and Prefer led shall temrinate any

connection to any IUChequ~ and coaxial cable wires.

() CoomlCOOCing immodiatdy upon the expiration orfwty;ight (4&) hoe,us from the

efttry ofthis Order~ (i) Defendant Premrred Ii proldbited from UJlng, umpering

with or making connections tp any pot1ion ofthe equipment and coaxial cable

wires inst~ by ChIcago Cable a! part oftbe internal distrhrtion syUem M the

Apar1:menb; (ii) Defmdants are prohibited from intenupting (11' interlerina with

any tenant at the ApartmeotJ ttom receiving ChicAgo Cable"s ~Ie ~ce; and

(iii) Defent1antJ it'~ prohibitt:d frum lls&!tin& aiding. abetting {}r conspiring with

U1d permitting and a.cquiesclng in the we of: tampef'ing with and malcing

COI1Wl~tionlto Ill)" port1.oo cifthe equipment and cm.ld.tl cable wire£ inLWled by

Chicago Cable &'I part ofthc internal dietribution system at the Apllrtmel1(S;

..J-
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(c) 1Imnediatdyupop the diJooDDc:c;tion and -.orci jlUBraJ ofU!~by dmscIlitt

Ptemred ia accOfdaIw:e \\idllllbplragrlph (a), Ibove. Chicago c.bIe sImll bah

the uorestricted and~ ri8ht to rcco-ect II unita ofthe AparWeI1b

which i.t~CbAao Cable". adJIt setvkes prior to the IJefbndants"'

diJoonDaCtioft. olthote IRIbaibas thtouab IW:cdants1 utiJiUlion and 1Uing as

their awnCbi~ Cable"s ecpJipmtd aM cable wire installed by Chicago Cab~ B3

pm oCthe lnteroat~ ryatem.1M Apil buent.s".

(d) ~may am in q way deny or~ with~ Cable'&.cccsa to

am~ f«tbo pwJ)OM of(i) apaUittg and alll.ntainlDg b cable 15/IIem;

(ii) tiling those IdioI1ll prcMdecIlD~ (c), above; (ill)~ and/or

maintai.niA!~ ex1ating CX'DeW~of~ CabJc1a Q1M~ lit tho

ApartmcIC8; ex. (iv) the~ofautomen to it5 able s.ervioe at tho

~

(e) DefendatCJ may not in ID1JWl.Y iut.sfen wich QUe. Cable", open.tiou and

mJlintenanee ora~ dlstributionsyibml at 1MA~ inclJ,dq the

equipment at1d ooaxiJl CIIble wins instaJIed by CltioIgo CBbl1s es part uftb.at \rnema.I

dbtribution $y8tem at the Apantnen13 fOr the purpos.¢ 0 f pter¥iding table seI'Vioe to

tM tanants;

(t) DcfendJ&nt I..ar1pr is proh:ibited from aJ.kMi.ng any oth~ pmvidar ofvideo ~ce,

irdudicg other francl:the cable apenton BDd MATV ~e.s. to utilizo. tamper

with or dir.cocmt'Jet~ poctiaa ofthe eqoipttamt 2nd~ cable wire iMtall~by

~ Ct1blc iii pArt ofthat in1enW uistributlon systml at the Apartmeuts.

2. A Nctice ahaU be daiwred b)' Chicago C&b\a, with the OOO~OO ofDe:f't:ndant

Lanaet.. to each unit at the Apartmontf. withln24 hours oithoet1tl)' oftJ1l. Order in the form

IIttaclJed hereto U :Exhibit A.

ten da)'J from the date hereof: except by further order ofthis Court allowing an approprialc
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9;30 Lm. on.January 30. 1997~ tUrthefn0tice-

s. Tbl. Order shtiII be fiI.ed Uxthwith in the office tJfthe Oetk oft:ha Courts md

ENTERED
~R"t~ " .. ~~rr GOulO

l\Uitsu... PUC\NSK1

•

JAN 221991

lames It. MegueNn
Scott:a. FIadin
~AJmooa '" PBaum (90221)
30North LaSllle Stn:et
~ D&nnis 60602
(312) 580-2000

-5-



NOTICE TO TENANTS
.As yon knowf your apartment was ~tIy disconnected. from Chicago

Cable 'IVa cable~ by Ptefmed Enterta.1runet\t.

This iI to ad~seyou that on JanllalY 22. 1997~ the Circuit Court of

Entertainment is prohibIted from u.clng the int:r.rtW dtstrlbutlon system for

cable and video that b located. In your bu1ldlng based upon the ownership of

that aystem claimed by Chicago C~le TV.

'VVithin the next 48 hoursJ those apartments previously soved by

Chicago Cable1V will be reamnwed to Chicago Ca.ble 'IV's c:abl~ services in

~ tnannt!l' that will provide the minimum ofinco~ienceto you.

Now or in the future should you choose to use a cable or video provider

other than Chi~goCable TV, the coaxial cable and other ~qu\pmentwhich

naw providet cable or video signal to your ap;rrtment and the pres~nt

distrtbution o/Stem within the building cannot b~ used by any provider of such

setvices other than Chicago Cable 1V.

Dated: Ja.nuary 23, 1997

Chicago Cable 1V
HA Langer &AsiOdlltes
Prekrred Entertainment
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Cable television operator brought action
against competitor, owners of multidwelling
units (MDUs), and managers of MDUs for
claims arising from dispute between cable
television operators, whereby competitor dis­
connected service of operator to certain
MDUs. The United States District Court
for the Western District of Virginia, B.
Waugh Crigler, United States Magistrate
Judge, granted summary judgment in favor
of defendants on three claims, held bench
trial on remaining claims, and then entered
judgment in favor of cable operator on all
claims but one. On appeal, the Court of
Appeals, Hamilton, Circuit Judge, held that:
(1) easements allegedly held by disconnected
cable operator through its co-use of utility
easements did not extend to interior of
MDUs; (2) operator failed to meet all ele­
ments necessary to create easements by es­
toppel; (3) determination that home run sys­
tems installed in MDUs by operator did not
become "fIxtures" was supported by evi­
dence; (4) Virginia regulation that prohibited
landlord from accepting "kickback" from pro­
vider of cable television service in exchange
for giving tenants access to service did not
constitute "regulatory taking"; and (5) m,vard
of $191,594 to cable television operator for
prospective lost profits was supported by

evidence.

Affirmed.

United States Court of Appeals,
Fourth Circuit.

Argued June 7, 1995.

Decided Sept. 18, 1995.

Nos. 94-2340, 94-2383.

III.

MULTI-CHANNEL TV v. CHARLOTTESVILLE QUALITY CABLE
Cileas65 F.3d 1113 (4IhCir. 1995)

ship, a Virginia limited partnership;
Four Seasons Apartments Limited Part­
nership, a Virginia limited partnership;
Sherwood Manor Limited Partnership, a
Virginia limited partnership; George B.
McCallum, III, Trustee of Oxford Hill
Land Trust; David W. Kudravetz, Trust­
ee of Oxford Hill Land Trust; L-R In­
vestments, a Virginia limited partner-
ship, Defendants-Appellants.

AFFIRMED;

For the foregoing reasons, we affIrm Le­
shuk's conviction and sentence.

v.

CHARLOTTESVILLE QUALITY CABLE
CORPORATION, a Virginia corpora­
tion; Charlottesville Quality Cable Op­
erating Company, a Virginia corpora­
tion; Management Services Corporation
of Charlottesville, a Virginia corpora­
tion; Madison Limited Partnership, a
Virginia limited partnership; Cabell
Limited Partnership, a Virginia limited
partnership; Brandon Limited Partner­
ship, a Virginia limited partnership;
Four Seasons Apartments Limited Part­
nership, a Virginia limited partnership;
Sherwood Manor Limited Partnership, a
Virginia limited partnership; George B.
McCallum, III, Trustee of Oxford Hill
Land Trust; David W. Kudravetz, trust­
ee of Oxford Hill Land Trust; L-R In­
vestments, a Virginia limited partner­
ship, Defendants-Appellees.

MULTI-CHANNEL TV CABLE COMPA­
NY, d/b/a Adelphia Cable Communi­

cations, Plaintiff-Appellee,

v.

MULTI-CHANNEL TV CABLE COMPA­
NY, d/b/a Adelphia Cable Communi­

cations, Plaintiff-Appellant,

CHARLOTTESVILLE QUALITY CABLE
CORPORATION, a Vir~inia corpora­
tion; Charlottesville Quality Cable Op­
erating Company, a Virginia corpora­
tion; Management Services Corporation
of Charlottesville, a Virginia corpora­
tion; Madison Limited Partnership, a
yirginia limited partnership; Cabell
Limited Partnership, a Virginia limited
partnership; Brandon Limited Partner-
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1. Easements e::>1

"Easement" is privilege to use land of
another in particular manner and for particu­
lar purpose; it creates burden on·servient
tract and requires that. owner /of that land
refrain from interfering with privilege con­
ferred for benefit of dominant tract.

See publication Words and Phrases
for other judicial constructions and def­
initions.

2. Easements e::>5, 12(1), 15.1

Estoppel e::>52(8)

"Easement" may be created by express
grant or reservation, by implication, by es­
toppel or by prescrip.tion.

3. Easements e::>42

If "easement" has been created by ex­
press grant, rights of parties must be ascer­
tained from granting language, and extent of
easement cannot be determined from any
other source.

4. Telecommunications e::>449(2)

Easements allegedly held by disconnect­
ed cable operator through its co-use of utility
easements did not extend to interior of mul­
tidwelling units (MDUs), but were limited to
exterior and, therefore, disconnected opera­
tor could not prevail in its claim against
disconnecting cable operator, MDU owners,
and others, who had entered into exclusive
provider agreements, for interference with
co-use of easements, where instruments
granting utility easements did not contain
language permitting easements to extend to
interiors of building structures and where
maps accompanying instruments showed ex­
act locations of easements to be exterior to
MDUs.

5. Licenses e::>43, 59

Under Virginia law, "license" is privilege
to do one or more acts on another's land
\vithout possessing any interest therein, and
therefore license is revocable by licensor at
any time.

See publication Words and Phrases
for other judicial constructions and def­
initions.

6. Torts e::>11
~

Because "license" is revocable at any
time, Virginia law does not recognize claim

for tortious interference with an irrevocable
license.

7. Estoppel e::>87

Easement may be created by estoppel
when proof exists that party was induced by
another to rely on existence of easement that
did not exist in fact, and first party did
indeed reasonably rely on existence of ease­
ment to his injury.

8. Telecommunications e::>449(2)

Disconnected cable television operator
failed to meet all elements necessary to cre­
ate easements by estoppel, giving· operator
right to service tenants at multidwelling
units (MDUs) through home run systems it
installed, which allowed each tenant to nego­
tiate individual subscriptions for cable ser­
vice, where MDU owners did nothing more
than consent to operator's installation of its
home run systems, where, with one excep­
tion, O\vners never promised operator that it
could service tenants through home run sys­
tems for any agreed length· of time, and
where operator received cable fees for entire
time it provided cable service to MDUs.

9. Federal Courts e::>844, 850.1

On appeal from bench trial, Court of
Appeals may only set aside findings of fact if
they are clearly erroneous, and Court must

.give due regard to opportunity of district
court to judge credibility of witnesses. Fed.
Rules Civ.Proc.Rule 52(a), 28 U.S.C.A.

10. Federal Courts e::>853

Finding is "clearly erroneous" when al­
though there is evidence to support it, re­
viewing court on entire evidence is left with
definite and firm conviction that mistake has
been committed.

See publication Words and Phrases
for other judicial constructions and def­
initions.

11. Fixtures e::>1

Under Virginia law, determining wheth­
er particular chattel becomes fixture of real
property or remains personalty involves
weighing degree of permanency with which
chattels are annexed to realty; weighing ad­
aptation of chattels to use or pw-pose to
which realty is devoted; and weighing inten-
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tion of owner of chattels to make them per- Fourteenth Amendment. U.S.C.A. Const.
manent accession to property. Amends. 5, 14.
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12. Fixtures ~4

Intention of party making annexation is
paramount and controlling consideration in
determining whether particular chattel be­
comes fIxture of real property or remains
personalty.

13. Fixtures ~35(5)

Determination that home run systems
installed in multidwelling units (MDUs) by
disconnected cable television operator, which
allowed each tenant to negotiate individual
subscriptions for cable services, were an­
nexed to property with some degree of per­
manency but not so much that they could not
be easily removed, for purposes of determin­
ing whether they became "fIxtures" of MDUs
over Which MDUs exercised dominium and
control, was supported by evidence that dis­
trict court made fInding after personally in­
specting home run systems at several MDUs.

See publication Words and Phrases
for other judicial constructions and def­
initions.

14. Fixtures ~35(5)

Determination that cable television oper­
ator did not intend to make home run sys­
tems installed in multidwelling units (MDUs),
which allowed each tenant to negotiate indi­
vidual subscriptions for cable services, per­
manent accessions to MDUs, for purposes of
determining whether they became fIxtures of
MDUs over which MDUs exercised domini­
um and control, was supported by evidence
that cable operator was solely responsible for
service and maintenance of home run sys­
tems, in absence of evidence that cable oper­
ator transferred ownership of home run sys­
tems to MDUs at time of installations.

15. Federal Courts ~776

Court of Appeals reviews constitutional
challenge to statute de novo.

16. Constitutional Law e=>280

Eminent Domain e=>1

Fifth Amendment provides that private
property may not be "taken" by federal gov­
ernment without just compensation, and this
prohibition equally applies to states through

17. Eminent Domain ~2(l)

Unconstitutional. "taking" may occur
through physical invasion or regulation.
U.S.C.A. Const.Amend. 5..

See. publication Words and Phrases
for other judicial constructions and def­
initions.

18. Eminent Domain ~2(l)

Factors in distinguishing "taking," re­
quiring just compensation, from "regulation"
include character of governmental regulation;
whether regulation has deprived property
owner of all economically viable uses of his
property; whether regulation has deprived
owner of his reasonable investment-backed
expectations; and whether regulation sub­
stantially advances legitimate state interest.
U.S.C.A. Const.Amend. 5.

See publication Words and Phrases
for other judicial constructions and def­
initions.

19. Eminent Domain ~2(1.l)

Virginia regulation that prohibited land­
lord from demanding or accepting payment
from provider of cable television service in
exchange forgiving tenants access to service
did not constitute "regulatory taking" requir­
ing just compensation, where code merely
prohibited use of property, not physical inva­
sion, where regulation only prohibited land­
lords from deriving income through "kick­
backs" from cable providers which was mini­
mal in relation to greater income they de­
rived from leases, and where regulations ad­
vanced state's interest in preventing unfair
competitive market for cable television pro­
viders. U.S.C.A. Const.Amend. 5; Va.Code
1950, § 5&-248.13:2.

See publication Words and Phrases
for other judicial constructions and def­
initions.

20. Damages e=>1l4

If defendant is liable for tortious inter­
ference with plaintiffs prospective contractu­
al relationships, proper measure of plaintiff's
damages is present value of lc.;:,t profIts re­
sulting from defendant's actions.
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21. Damages ~190

In order to recover lost profits for de­
fendant's tortious interference with plaintiffs
prospective contractual relationships, plain­
tiff is riot reqtiir~d to prove amount of its
damages with mathematical precision; rather,
plaintiff is only required to produce sufficient
facts and circumstances· that would pennit
trier of fact to make intelligent and reason-
able estimate of amount. -

22. Federal Courts ~872

Court of Appeals will not set aside
award of compensatory.damages as excessive
unless it is against clear weight of evidence,
or is based upon evidence which is false, or
will result in miscarriage of justice.

23. Damages ~137, 190

Award of $191,594 to cable television
operator for loss of profits from prospective
cable subscriptions due to competitor's tor­
tious interference with operator's contracts
with tenants at multidwelling units (MDUs)
was supported by competitor's economics ex­
pert's testimony that cable operator's ex­
pert's testimony, that operator suffered
$818,700 in damages, was inflated due to his
failure to take into account competition.

ARGUED: John Douglas McKay, Barrick
& McKay, Charlottesville, VA, for appellant.
Deborah Colleen Costlow, Winston &
Strawn, Washington, DC, for appellees. ON
BRIEF: David C. Wagoner, Barrick &
McKay, Charlottesville, VA; Randall D.
Fisher, John B. Glicksman, Adelphia Cable
Communications, Coudersport, PA; Philip J.
Kantor, Bienstock & Clark, Miami, FL, for
appellant. Alan G. Fishel, Winston &
Strawn, Washington, DC, for appellees.

Before WILKINSON, HAMILTON, and
MICHAEL, Circuit Judges.

1. These MDUs are Preston Square Apal1ments
(owned by L-R Investments, a limited partner-­
ship), Cambridge Square Apartments (owned by
Madison Limited Par1.nership), Ash Tree Apart­
ments and Townhouses (owned by Cabell Limit-

Affinned by published opinion. Judge
HAMILTON wrote the opinion, in which
Judge WILKINSON and Judge MICHAEL
joined.

OPINION

HAMILTON, Circuit Judge:

This appeal raises numerous issues arising
from a dispute between competin'g cable tele­
vision operators in the .City of Charlottes­
ville, and Albemarle County, Virginia, where­
by one of the cable operators disconnected
the service of the other to certain multi­
dwelling units (MDUs) in those areas. The
disconnected cable operator brought suit
against the disconnecting cable operator, the
owners of the MDUs, and the company that
managed all but one of the MDUs, alleging
these parties had committed various torts in
conjunction. with the disconnection of its ser­
vice. We affirm.

1.

A.

Appellant/Cross-Appellee Multi-Channel
TV Cable Company d/b/a Adelphia Cable
Communications (Adelphia) and Appel­
lee/Cross-Appellant Charlottesville Quality
Cable Corporation (CQC) are competing ca­
ble television providers in the City of Char­
lottesville and Albemarle County, Virginia.
Adelphia has been a franchised provider of
cable television in Charlottesville and Albe­
marle County since 1974. In 1981, Adelphia
installed cable distribution systems in six
MDUs 1 at its own expense. These systems,
known as "home run" systems, replaced the
previous "bulk service" systems in which the
landlords subscribed to the cable television
service in bulk, paid Adelphia one monthly
fee, and provided their tenants cable televi­
sion as part of their lease obligations. The
installation of the home run systems entailed
installing junction boxes at the end of Adelp­
hia's signal feeder lines at the MDUs and
running separate cable wires from the junc-

ed Partnership), Brandon Apartments (owned by
Brandon Limited Partnership). Oxford Hill
Apartments (owned by Oxford Hill Land Trust),
and Country Green Apartments (owned by Sher­
wood Manor Limited Partnership).


